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A substantial conflict between the rights of coastal states to control adjacent maritime areas and the right of maritime states to enjoy the freedom of navigation has endured for much of the history of the law of the sea. [FN1] This conflict has continued in recent times with the further extension of maritime zones. The 1982 United Nations Convention on the Law of the Sea (UNCLOS or the Convention), [FN2] which only entered into force in 1994, [FN3] recognized the extension of a variety of existing maritime zones and the creation of new ones. The Convention recognized the right of coastal states to declare a twelve-mile territorial sea [FN4] and twenty-four-mile contiguous zone. [FN5] UNCLOS also recognized the legitimate *588 right of coastal states to declare a 200-mile Exclusive Economic Zone (EEZ). [FN6] The Convention recognized archipelagic states and their right to declare baselines around their outer islands. [FN7] These baselines enclose large expanses of sea through which maritime states previously enjoyed a freedom to navigate. Consequently, the high seas have contracted and constraints have begun to appear in areas where traditional freedoms of navigation were once guaranteed.
On the other hand, UNCLOS clarified and gave further content to certain freedoms of navigation within coastal waters. UNCLOS further codified the customary international law [FN8] and convention-based right of innocent passage [FN9] in the territorial sea. [FN10] The Convention also included extensive provisions dealing with the right of passage through an international strait, now known as "transit passage." [FN11] In the case of newly declared archipelagic waters, UNCLOS guaranteed the right of "archipelagic sea lanes passage" to prevent the disruption of vital shipping routes. [FN12] The Convention also recognized the continued freedom of navigation through the waters of an EEZ, subject to the laws and regulations of the coastal state that legitimately apply within that zone. [FN13] Thus, the new law of the sea seeks to balance coastal states' rights to control certain aspects of navigation and maritime states' interest in guaranteeing navigational rights and freedoms.
The balance of these rights and interests has received particular attention in the Asia Pacific region. [FN14] Due to the variety of geographical features present within the region and the ability of states to assert a range of maritime claims, the Asia Pacific region illustrates many of the new provisions created by UNCLOS. A *589 number of important shipping routes, connecting Asia and North America and providing access to the Middle East and Europe via the Indian Ocean, cross the Pacific. [FN15] Both the U.S. and Russian navies have also traditionally sought to exercise power within the region, and in that context, the navigational freedoms guaranteed to warships have been vital. [FN16] The Asia Pacific also embraces a number of states which can make extensive archipelagic claims. [FN17] In the case of Indonesia, the Philippines, and, to a lesser extent, Papua New Guinea, major shipping routes now fall within archipelagic waters. Finally, the national security concerns of many states within the region can often lead to conflicts between navigation rights and a coastal state's rights to exercise significant control over certain activities within coastal waters.
The maritime geography and strategic characteristics of the Asia Pacific are not the only factors that draw attention to the significance that states attribute to the freedom and control of navigation within the region. Several recent developments have also had an impact. First, the region has experienced substantial economic growth since the 1970s, drawing on established economies such as Japan, as well as those in emerging states such as Korea, China and the Association of Southeast Asian Nations (ASEAN) states. [FN18] This economic growth has led to increased regional and global trade. [FN19] Much of the export trade and developing import trade is seaborne because land transportation in Asia requires travel over *590 substantial distances. [FN20] Oil imports from the Middle East have given shipping routes, such as the Straits of Malacca and Singapore, considerable economic and strategic importance. [FN21] The push from within the region to develop the Asia Pacific Economic Cooperation forum (APEC) enhances these trade developments. [FN22] This initiative has gradually won the support of a wide range of states within the region, and following the 1994 Bogor meeting and Declaration, these states have indicated that they are eager to develop a free trade regime. [FN23] This will have additional consequences for seaborne trade and will further illustrate the importance of the navigational freedoms guaranteed under UNCLOS.
Current state practice concerning navigation also demonstrates the potential for conflict. Since the negotiation of UNCLOS in 1982, a number of regional incidents indicate the potential for state practice to conflict with the drafters' intent. As a result, variable interpretations of coastal state and maritime state rights and obligations may give rise to disputes despite the Convention's detailed navigational regimes of innocent passage, transit passage, and archipelagic sea lanes passage.
Finally, the increasing global concern for the protection of the environment, especially the protection and preservation of the marine ecosystem, can be expected to have an impact on navigation rights in the region. Indonesian and Malaysian concerns over the threat of substantial pollution from collisions or groundings in the Straits of Malacca illustrate this desire to protect the marine environment. [FN24] The presence of many small island states that have *591 been able to enjoy substantial marine resource benefits following the declaration of EEZs [FN25] also illustrates why protection and preservation of the marine environment have become important issues in the Asia Pacific. The marine industries of these and other states are particularly vulnerable to the environmental impact of both ship-sourced and transboundary pollution. [FN26] The potential for coastal states to place considerable limitations upon navigational rights, in an attempt to ensure environmental protection, therefore exists, and has already been evidenced. [FN27]
The purpose of this Article is to review these issues from a particular Asia Pacific perspective. Few other regions of the world combine the relevant aspects of the existing law of the sea regime with such a range of additional economic, political and strategic factors. The Asia Pacific can demonstrate the successes of the new regime and focus attention on areas in which uncertainty remains in both the law and state practice. This Article will review the UNCLOS navigational regime before considering some of the specific regional responses.

I. Law of the Sea Navigational Regimes

A. Innocent Passage


Aside from the recognition of the right of high seas freedom of navigation, the most well-respected and developed regime governing navigational freedoms is that of innocent passage through the territorial sea. States recognized the right of innocent passage at the beginning of the century, and after several attempts at codification, it eventually became the subject of intensive review by the International Law Commission in the lead up to the First United *592 Nations Conference on the Law of the Sea. [FN28] The 1958 Geneva Convention on the Territorial Sea and Contiguous Zone codified the right of innocent passage in a global international convention for the first time. [FN29] The drafters of UNCLOS duplicated this regime with some additions. [FN30] Within the territorial sea of a coastal state, foreign flagged vessels have a right of unimpeded passage provided their voyage is "innocent." [FN31] UNCLOS defines "innocent passage" as transit that "is not prejudicial to the peace, good order or security of the coastal State," and conforms with international law. [FN32] One of the substantial advances that UNCLOS contributes to the law of innocent passage is the further content that the Convention gives to define what conduct makes a vessel's passage "prejudicial to the peace, good order or security of the coastal state." [FN33] The Convention deems activities such as threatening or using force, exercising or practicing with weapons, engaging in acts of propaganda, willfully or seriously polluting, fishing activities of any kind, and interfering with the communication systems of the coastal state to be prejudicial. [FN34]
UNCLOS further defines a coastal state's ability to enact laws and regulations controlling innocent passage. These laws, which must conform with international law, may govern the safety of navigation, the protection of navigational aids, the conservation of the sea's living resources, the preservation of the environment, and the prevention of infringement of the coastal state's customs, fiscal, immigration, or sanitary laws and regulations. [FN35] A coastal state may not, however, interfere with a vessel engaged in innocent passage. [FN36] In particular, the coastal state may not impose any requirements which have "the practical effect of denying or impairing the *593 right of innocent passage or [which] discriminate in form or in fact against the ships of any State." [FN37]
The innocent passage regime has always required a delicate balance between the rights of coastal states to control immediately adjacent waters and the rights of maritime states to navigate through these waters. Although articles 24 and 25 of UNCLOS give more content to the rights and obligations imposed upon coastal states and foreign vessels within the territorial sea, these provisions do not necessarily resolve how to strike that balance. This difficulty is perhaps most apparent in the example of a foreign vessel that fails to respect the laws and regulations of the coastal state within the territorial sea. [FN38] The Convention provided no clear indication whether the infringement of such laws constitutes an act of non-innocent passage, thereby permitting the coastal state to take all such necessary steps to halt the passage, [FN39] or whether the infringing vessel merely becomes subject to the normal policing rules of the coastal state. [FN40] State practice will inevitably give further content to these important navigational provisions of UNCLOS.

B. Transit Passage


The issue of passage through straits that are essentially used as through- routes between one high seas area and another has been a longstanding navigational tension in the law of the sea. [FN41] The extension of territorial sea limits to include a number of straits through which high seas corridors previously passed has exacerbated this tension. [FN42] Despite the availability of the innocent passage regime, maritime states argued that, because of the international significance of these waters as major navigation routes between oceans and seas, greater navigational freedoms *594 should apply through these straits than in territorial seas. [FN43] The Corfu Channel case, [FN44] in which the International Court of Justice was prepared to accept that warships had a right of passage through straits used for international navigation during peacetime, first recognized the special status of international straits. [FN45] The 1958 Geneva Convention on the Territorial Sea and Contiguous Zone, which provided that there should be no suspension of innocent passage through straits used for international navigation, later confirmed the Court's approach. [FN46]
Although this new rule for international straits advanced the previous position, a number of important issues remained unresolved. [FN47] The new approach's deficiencies became more urgent when the representatives at the Third United Nations Conference on the Law of the Sea reached agreement on a twelve-mile territorial sea limit. [FN48] In response the drafters created a new regime for international straits, contained in part III of UNCLOS. [FN49] UNCLOS recognizes four types of passage through straits. [FN50] First, the normal freedoms of navigation still apply through straits used for international navigation that contain a high seas or EEZ corridor. [FN51] Second, the Convention does not affect longstanding legal regimes which control passage through certain *595 straits, such as the Turkish Straits of the Bosphorus and Dardanelles. [FN52] Third, the newly created right of transit passage applies in straits used for "international navigation" which connect one part of the high seas or EEZ with another part of the high seas or EEZ. [FN53] Finally, non-suspendable innocent passage applies in two special instances. The first is where the mainland and an island of the mainland state bordering the strait form the strait and a route of similar convenience exists to seaward. [FN54] The second is where the strait facilitates international navigation between the EEZ or high seas and the territorial sea of a foreign state. [FN55]
Of these various categories of passage, the most significant is the right of non-suspendable transit passage which exists through genuine international straits. Article 38 of UNCLOS describes transit passage as passage that is part of a "continuous and expeditious transit of the strait between one part of the high seas or an exclusive economic zone and another part of the high seas or an exclusive economic zone." [FN56] Not only is such passage non-suspendable, but UNCLOS prevents states which border such straits from hampering passage and requires them to give appropriate publicity to any danger to navigation. [FN57] The Convention also imposes a number of duties upon ships engaged in transit passage, such as proceeding through the strait without delay, refraining from the threat or use of force against states that border the strait, and complying with generally accepted international regulations, procedures and practices for safety at sea and for the prevention, reduction and control of pollution from ships. [FN58] The coastal states that border the strait may also enact certain laws and regulations. These measures, however, may not discriminate against foreign ships or "have the practical effect of denying, hampering or impairing the right of transit passage." [FN59]
Despite the considerable advances the development of the transit passage regime and the other provisions contained in part *596 III of UNCLOS contribute to the law of the sea, a number of ongoing problems with the new regime remain, some of which will be highlighted later in a specific Asia Pacific context. [FN60] Perhaps the most significant of these problems is determining what constitutes a strait used for international navigation. Neither the 1958 Geneva Convention on the Territorial Sea and Contiguous Zone nor UNCLOS made any attempt to define the requirements for international navigation. UNCLOS provides some clarification concerning the geographic requirement that the strait must connect two areas of EEZ and high seas, [FN61] but uncertainty over the functional requirement remains. [FN62] Although the International Court of Justice did address this issue in Corfu Channel, it did not provide clear guidance as to how many vessels must pass through a strait, and how many of them should be foreign flagged, for the strait to carry a volume of traffic sufficient for it to qualify as an international strait. [FN63]
The extent to which strait states can regulate certain aspects of transit passage is also uncertain. Article 42 of UNCLOS clearly provides that the strait state may enact certain laws and regulations governing transit passage as long as it does not deny or hamper transit passage. [FN64] Does this imply that the strait state can enact laws to control marine pollution but that it cannot enforce those laws against an infringing vessel? [FN65]
The Convention also fails to address the question of whether warships and other government vessels enjoy the right of transit passage. This represents a curious distinction from the regime of innocent passage through the territorial sea which includes detailed rules concerning government vessels and warships. [FN66] Finally, the *597 exceptions to the transit passage regime, [FN67] especially the so-called "Straits of Messina" exception, [FN68] have important implications for whether the right of transit passage or innocent passage applies. Although the Convention allows for such an exception, it does not clearly provide a method to determine that routes of similar convenience exist. [FN69]
C. Archipelagic Passage


The acceptance of the rights of archipelagic states to draw baselines around their outer islands and to proclaim archipelagic status was one of the most important developments in the law of the sea to occur during the negotiation of UNCLOS. [FN70] International law has therefore recognized "archipelagic states" for the first time. [FN71]
States successfully claiming archipelagic status have sovereignty over the waters that fall within the archipelagic baselines. [FN72] This right is, however, subject to certain accepted navigational freedoms. The UNCLOS regime grants the right of innocent passage to all vessels within archipelagic waters, [FN73] and the archipelagic state may only suspend that passage if it "is essential for the protection of its security." [FN74] The Convention also provides for vessels engaged in passage through the archipelago which do not intend to stop or divert to a port within the archipelago. These vessels enjoy a right of archipelagic sea lanes passage, which the Convention equates with transit passage in many respects. [FN75] Ships enjoy this right of passage through the archipelago along sea lanes that the archipelagic state has designated or, if such sea lanes have not been designated, through routes normally used for international navigation. [FN76] As this regime, detailing the rights of archipelagic states and certain navigational freedoms within newly created archipelagic *598 waters, has only been recognized since the negotiation of UNCLOS, there have been varying interpretations of some of its provisions. [FN77] This has led to some tension between certain archipelagic and maritime states. [FN78]
D. EEZ and High Seas


Some of the developments described above are primarily a result of the expansion of existing maritime zones or the recognition of new zones. Beyond these areas, traditional high seas navigational freedoms theoretically apply. It is important to remember, however, that even within the 200-nautical-mile EEZ, coastal states may enact laws and regulations that can impact upon navigation. This follows because coastal states have jurisdiction to deal with the "protection and preservation of the marine environment" within the EEZ. [FN79] As the exercise of navigational rights can result in incidents that affect the marine environment, coastal state regulation of these activities may infringe upon navigational freedoms that previously existed beyond the limits of the territorial sea. In addition, part XII of UNCLOS confers rights and duties upon all states to protect and preserve the marine environment. [FN80] Consequently, coastal states have considerable opportunity to globally, regionally, and, in some instances, unilaterally implement measures to protect the marine environment that could have a substantial impact upon certain navigational freedoms.
The current debate over the shipment of ultrahazardous goods and waste, the potential environmental impact, and the ability of coastal states to control these shipments highlights the increasing concern over the exercise of some traditional navigation rights. [FN81] Although UNCLOS recognizes that many traditional high seas freedoms still exist within the EEZ, [FN82] there is considerable potential for states to infringe on some of these freedoms. Part VII of UNCLOS deals with high seas freedoms, including the right of navigation. [FN83] *599 The provision that such freedoms "shall be exercised by all States with due regard for the interests of other States," [FN84] however, indicates that the potential for limitations on traditional navigational freedoms exists even within this area.

II. Current Issues and Responses


Although the entry into force of UNCLOS has provided greater certainty to the law of the sea, the Convention is only one of a number of sources which regulate international navigation. There are numerous references throughout the Convention to existing rules of international law [FN85] and to the need for coastal states to regulate only certain aspects of navigation through the territorial sea or an international strait in accordance with "generally accepted international rules or standards." [FN86] It is therefore also important to take account of the role the International Maritime Organization (IMO) plays in a number of international conventions dealing with safety at sea and the regulation of maritime traffic. [FN87] A proper consideration of the aspects of international law governing navigation requires an understanding, not only of UNCLOS and relevant state practice, but also of the navigational regimes for which the IMO is responsible. [FN88]
*600 A. Maritime Safety [FN89]
1. Vessel Traffic Services


In the post-World War II era, maritime traffic throughout the world has undergone considerable growth. The Asia Pacific, where the growing economies of the region have relied on seaborne exports of their manufacturing products and seaborne imports of oil from the Middle East, has been no exception. [FN90] This growth in commercial maritime traffic has led to considerable congestion of certain sea lanes and popular navigation routes, increasing the risk to safety at sea and the possibility of marine and coastal pollution. [FN91] Some spectacular maritime collisions and groundings have also focused attention on the need for greater controls over maritime traffic. [FN92]
States have adopted a variety of responses to these concerns. One approach has been to implement a regime of compulsory pilotage within internal waters as vessels navigate within a port to and from a dock. [FN93] Such provisions, however, are not difficult to implement because a coastal state can exercise extensive navigational controls over all vessels within its own internal waters. [FN94] Beyond internal waters, a coastal state's ability to regulate navigation becomes more problematic because, even within the territorial sea, it must balance any such regulation against the rights of foreign *601 vessels to exercise innocent passage or transit passage. [FN95] Nevertheless, through the IMO's supervision, coastal states have implemented various means to control navigation of vessels within these waters by way of international conventions and agreements, including the development of vessel traffic services (VTS). [FN96] Such systems are particularly "appropriate in areas of high traffic density or where there are narrow channels or other navigational difficulties, or the environment is particularly sensitive, or particularly dangerous cargoes are carried." [FN97] For the purposes of this Article, VTS is interpreted broadly to include either voluntary or mandatory ship reporting, traffic separation schemes (TSS), the establishment of sea lanes, the management of sea traffic by a central navigational controller, and compulsory pilotage within the territorial sea. Although it is difficult to quantify the effectiveness of VTS, there is evidence to suggest that such measures can reduce the risk of collisions. [FN98]
The legal ability of coastal states to implement various forms of VTS has been the subject of debate. Within the territorial sea, articles 21 and 22 of UNCLOS recognize that coastal states may adopt laws and regulations dealing with "safety of navigation and regulation of maritime traffic" and designate sea lanes and traffic separation schemes. [FN99] Furthermore, any special navigational regimes must be consistent with the rules of international law that may have been adopted in other conventions and must conform with recommendations of international bodies such as the IMO. [FN100] Coastal states must ensure, however, that such measures do not *602 have the practical effect of denying or impairing the right of innocent passage. [FN101] This limitation can be subject to a variety of interpretations. Is a system of mandatory reporting an impairment of the right of innocent passage? Likewise, does a requirement that vessels navigate in a corridor ten- to twelve-miles offshore so as to protect the coastal environment impair a traditional right of innocent passage? These are matters that UNCLOS fails to address adequately and only state practice and, perhaps, the work of the IMO, can resolve.
The use of VTS in international straits is more controversial [FN102] because UNCLOS recognizes that coastal states have less ability to control certain aspects of navigation while vessels are engaged in transit passage. [FN103] The Convention requires ships engaged in transit passage to comply with generally accepted international regulations for preventing collisions. [FN104] In addition, article 41's detailed provisions for the designation of sea lanes and traffic separation schemes (TSS) within international straits reveal that UNCLOS accepts the adoption of VTS within specific straits as within coastal state jurisdiction. [FN105] There is, however, some ambiguity about the IMO's role in this process. [FN106] Additionally, the adoption of any such provisions must not have the effect of denying, hampering or impairing the right of transit passage. [FN107]
These provisions were the subject of considerable debate during the negotiation of UNCLOS, [FN108] as states such as Indonesia and Malaysia were particularly concerned over the impact the provisions would have on their ability to implement certain navigational requirements for the Straits of Singapore and Malacca. [FN109] In 1977 the International Maritime Consultative Organization, the predecessor to the IMO, adopted a TSS and other rules and regulations *603 for navigation within the straits. [FN110] Concerns over the extent of the powers the Convention conferred upon the strait states to implement measures dealing with safety of navigation unilaterally, however, remained. [FN111] The perceived need for regulation of under-keel clearance regulations in the Straits of Malacca, especially with the development of supertankers and the potential for groundings, made this a matter of particular concern. [FN112] In an effort to resolve this issue, Malaysia was able to obtain agreement from a number of major users of the straits to an interpretative statement issued in 1982 which recognized the strait states's power to enact laws and regulations dealing with traffic separation schemes and determining under-keel clearance. [FN113] The insertion of article 233 into UNCLOS, recognizing the rights of strait states to take certain action to intervene when vessels engaged in transit passage are causing or threatening major damage to the marine environment, represents a further worry. [FN114] As a result of these initiatives, the states adjacent to the Straits of Malacca and Singapore won some specific concessions for their concerns. [FN115]
Recently, there has been debate over the ability of states to create regional VTS. [FN116] This debate has developed partly in response to the perceived success of regional air traffic controls. [FN117] In areas such as the North Sea, observers have argued that states should adopt mandatory coastal VTS because of the need for higher safety standards and the increased concerns about the environmental impact of maritime incidents. [FN118] As noted above, there are many legal difficulties associated with the adoption of any mandatory *604 VTS system. [FN119] Commentators, however, have argued that some of the provisions of part XII of UNCLOS [FN120] and the obligations it imposes upon states to protect and preserve the marine environment provide support for mandatory VTS. [FN121] Another approach may be for both the strait states and user states to enter cooperative agreements establishing navigational aids to reduce pollution. [FN122]
This debate will continue throughout the remainder of the decade as coastal states become concerned with implementing regulations to meet their obligations to protect and preserve the marine environment and as advances in technology allow increasingly greater monitoring of shipping movements. Additional research on the advantages of VTS and their ability to prevent maritime casualties will be required, however, before its benefits will be universally accepted. [FN123] The Asia Pacific is a region in which the adoption of a regional VTS is a considerable possibility. Not only could it apply in the vicinity of the Straits of Malacca and Singapore, including the waters to both the east and west of the Malaysian Peninsula, but such a VTS could also have applications in parts of the South China Sea, East China Sea and the Coral Sea between Australia, Papua New Guinea, and the Solomon Islands.

2. Compulsory Pilotage


One of the reasons for the upsurge in the number of VTS in recent years has been the increased global concern over protecting the marine environment. [FN124] In addition, UNCLOS recognizes that coastal states have a legitimate right to control certain aspects of navigation that directly relate to the protection and preservation of both the marine and adjacent coastal environment. [FN125]
One aspect of the debate over the suitability of VTS is whether coastal states can impose a regime of compulsory pilotage upon foreign vessels in exceptional circumstances. As noted above, pilotage requirements within internal waters are among the *605 accepted rights of a coastal state; [FN126] this, however, is not the case for all vessels passing through the territorial sea or the waters of an international strait. [FN127] UNCLOS does not address the issue of compulsory pilotage in any detail. Although coastal states may adopt laws and regulations dealing with the safety of navigation, these laws must not also hamper innocent or transit passage. [FN128] Foreign vessels must, on the other hand, respect international regulations adopted for certain waters. [FN129] If, for example, a coastal state can work within existing international fora to have a regime of compulsory pilotage accepted for certain waters, then it may legitimately seek to enforce such a requirement within its territorial sea.
The range of navigational conditions that vessels encounter in the Asia Pacific makes the debate over compulsory pilotage particularly important. Charts for many navigational routes throughout the region are inadequate, [FN130] and the presence of reefs, enclosed waters, and tropical conditions creates additional navigational hazards. Moreover, a maritime incident involving substantial marine pollution could have serious consequences for the environment and economies of many states within the region, especially small- island Pacific states. [FN131]
Australia, where the implementation of a compulsory pilotage regime in waters adjacent to the Torres Strait and the Great Barrier Reef has been a matter of some debate, has already faced some of these issues. Concerns have been raised over the increasing volume of traffic within these waters, the navigational risks that reef areas pose, and the sensitivity of the marine and coastal environment to any oil spill resulting from a maritime incident. [FN132] Following a period when nonmandatory pilotage applied to all ships over 100 meters in length using Torres Strait, the Great North East Channel, the Inner Route of the Great Barrier Reef and Hydrographers Passage, [FN133] Australia introduced compulsory pilotage for *606 both the Inner Route and Hydrographers Passage from October 1, 1991. [FN134] This requirement applies to all vessels of seventy meters or more in length and to all loaded oil tankers, chemical tankers or liquefied gas carriers, regardless of length. [FN135] Australia achieved the adoption of the compulsory pilotage regime through the IMO's recognition of the special status of the waters of the Great Barrier Reef. [FN136] Such a regime, however, has still not been adopted for the waters of Torres Strait. Although a voluntary pilotage regime remains in place for those waters, [FN137] not all vessels respect this recommendation, and a significant number of vessels pass through these waters unpiloted. [FN138] Even though the Australian government has expressed satisfaction with the current regime of voluntary pilotage around certain parts of the coastline, [FN139] the environmental threat remains significant and it seems that the issue will remain a subject of debate. [FN140]
Although Australia has been successful in having a compulsory pilotage regime accepted, this regime only applies within Australian internal waters. As these waters became "internal" following the drawing of a straight baseline, however, the right of innocent passage remains in place. [FN141] Australia's experiences with the compulsory pilotage regime demonstrates the difficulty other states will face if they wish to implement such a regime. It also illustrates *607 another area in which the law of the sea has difficulty balancing the legitimate interests of both coastal and maritime states.

B. Environmental Regulation


An increased emphasis on the protection and preservation of the marine environment is one of the most important developments that has taken place in the law of the sea since the adoption of the 1958 Geneva Conventions. Since 1958, the law of the sea and international environmental law have developed along parallel courses. In the law of the sea, UNCLOS accepted the right of coastal states to enact certain laws and regulations to protect and preserve the marine environment, and recognized that these laws could legitimately apply to foreign vessels engaged in innocent or transit passage. [FN142] Further, part XII of the Convention provides a broad framework within which coastal, flag and port states can implement and enforce existing environmental laws for the protection and preservation of the marine environment. [FN143] Many of these provisions are directed against shipping. In the case of international environmental law, states have continued to develop a regime to prevent oil and other forms of pollution from ships at sea. [FN144] Limitations on the transboundary movement of hazardous wastes and goods have gradually emerged. [FN145] In addition to these global initiatives, states have adopted a number of regional conventions to prevent and control marine pollution from vessels. [FN146] Although many of these initiatives have been a success, states have *608 continued to exercise vigilance in this area of environmental regulation, and the program of action for the protection of the global environment adopted at the 1992 United Nations Conference on Environment and Development, Agenda 21, calls upon states to continue to develop mechanisms to deal with the problem. [FN147] Through these parallel developments, measures to protect the marine environment from ship-sourced pollution have continued to erode traditional navigational freedoms. [FN148]
1. Unilateral and Regional Initiatives


In the current climate of concern over the protection of the marine environment, partly a result of the importance of marine living resources and other economic benefits that flow to states that have a healthy and sustainable marine environment, states have taken an increasingly proactive approach towards measures designed to protect and preserve the marine environment. As previously noted, there are a wide variety of global initiatives that already seek to protect the marine environment. [FN149] The entry into force of UNCLOS, combined with developments in international environmental law, however, encourages states to take unilateral and regional initiatives in this area. In some cases, states that have undertaken unilateral initiatives which were considered beyond existing international law norms at the time, have set standards which evolved into accepted practice. [FN150]
The greatest potential for states to take such action now lies in various provisions of UNCLOS which confer upon coastal states the ability to adopt a variety of measures for the marine environment's protection notwithstanding the recognition of various navigational *609 rights such as innocent or transit passage. [FN151] Despite the conferral of these rights, some states persist in taking unilateral measures that existing international law does not strictly support. [FN152] On occasion, states take these initiatives in direct response to major maritime disasters, seeking to extend their jurisdiction to control marine pollution beyond the limits of the territorial sea. [FN153] The ambiguity of UNCLOS with respect to coastal state rights within the EEZ creates an opportunity for states to take such actions. The Convention expressly recognizes that coastal states have jurisdiction to protect and preserve the marine environment within the EEZ; [FN154] however, it fails to detail the full extent of that jurisdiction. Although part XII provides some guidance, [FN155] it is incomplete.
This has important consequences for the Asia Pacific because in some parts of the region, such as the Southwest Pacific and Southeast Asia, large areas of water now fall within various EEZs, so that very few high seas remain. [FN156] The states in these areas have the opportunity to act cooperatively to implement complementary marine pollution provisions which could impose standards higher than those currently accepted internationally. [FN157] It is possible that "the whole region could become subject to an EEZ Marine Pollution 'buffer-zone' through which all vessels would have to pass to *610 gain access to trading ports and international straits." [FN158] Provided that any such effort took an integrated regional approach, the commercial need for access to ports and shipping lanes in the region would work towards its success.
The quick response by Southwest Pacific states to the perceived threat that the voyage in 1992 of the plutonium carrying Akatsuki Maru posed to their region demonstrates the potential for such action. [FN159] In addition, the 1986 Noumea Convention [FN160] provides a basis for Southwest Pacific states to take additional measures to protect the marine environment. Although it is uncertain whether the states in either South or East Asia will adopt a regional marine environment convention in the near future, [FN161] the UNCLOS EEZ provisions may provide a sufficient basis for some states to adopt measures that could have a considerable impact upon navigation.

2. Special Zones and Areas


The law of the sea is also developing further norms to protect special zones and areas because of their environmental sensitivity. This approach has been adopted in a specific sectoral context in a number of situations. The entire Southern Ocean is subject to a complex international legal regime based on the Antarctic Treaty [FN162] and a variety of general international conventions which seek to protect the ocean from a number of environmental impacts, including marine pollution. [FN163] In addition, some international conventions allow states to declare certain oceans "special areas" within which specific provisions prohibiting marine pollution *611 apply. [FN164] Individual regional seas conventions, negotiated through the United Nations Environment Programme, have supplemented, and in some cases extended these regimes. [FN165] These conventions have emphasized the protection and preservation of the marine environment and natural resources within these seas. [FN166] UNCLOS has also recognized the interests of coastal states in protecting areas of their adjacent marine environment. [FN167] These developments have the potential substantially to impact navigation rights.
Article 211(6) contains what may be the most significant UNCLOS provision to provide for the protection of these special areas within the EEZ. [FN168] This provision allows coastal states to propose to the IMO, or other competent bodies, the adoption of mandatory measures to prevent pollution from vessels because of the special circumstances of the area and the need to address particular oceanographical and ecological conditions. If the competent authority accepts such a designation of a special area, the coastal state can implement international rules and standards or navigational practices for the area as adopted by the IMO or related bodies for special areas, or the coastal state can adopt additional laws relating to discharges and navigational practices. [FN169] Article 194 contains additional provisions which recognize that states may take certain "measures to prevent, reduce or control pollution of the marine environment" [FN170] in order "to protect and preserve rare or fragile ecosystems as well as the habitat of depleted, threatened or endangered species and other forms of marine life." [FN171]
*612 These provisions raise a number of important issues. [FN172] First, there are no established criteria to explain what constitutes a special marine environment or ecosystem. As a result, there has been considerable debate within various international bodies as to what qualifies as a "special area," "fragile ecosystem," or "specially protected area" for the purposes of both UNCLOS and other international regimes. [FN173] How states resolve this debate may have a substantial impact upon navigational regimes. If a very strict test is adopted, then states may not be able to enforce these environmental provisions extensively. If, however, a more liberal test is favored, states, in conjunction with the IMO, will have considerable scope to seek acceptance of enhanced measures to protect such marine environments. Second, there is no clear limit to the measures a coastal state may adopt to protect such areas. [FN174] Article 211 especially has the potential to allow coastal states to adopt measures that would further erode various navigational freedoms and would, in effect, enable a coastal state to regulate aspects of navigation in areas of the EEZ in a manner similar to the territorial sea. [FN175]
The exceptional ecological and cultural importance of certain waters in the Asia Pacific gives the states in the region considerable opportunity to apply the developing "special areas regime." [FN176] One such area has already been accepted for special treatment; Australia successfully argued that the waters of the Great Barrier Reef met the IMO's criteria for protection, permitting the establishment of a compulsory pilotage regime in the internal waters adjacent to the reef. [FN177] The waters adjacent to areas that have been *613 placed on the World Heritage List of the 1972 Convention for the Protection of the World Cultural and Natural Heritage provide further examples. [FN178] Three areas of Australia currently on the World Heritage List -- the Great Barrier Reef, Shark Bay, and Fraser Island -- each have significant marine components. [FN179] Although large areas of these sites fall within Australia's internal waters, these waters are adjacent to the territorial sea within which Australia respects innocent passage. Nevertheless, the Australian government could argue that the environments of these World Heritage areas are so sensitive that extra precautions are necessary to ensure that they are not subject to environmental damage as a result of a maritime incident occurring in adjacent waters. This reasoning is especially available in the context of the Great Barrier Reef and Fraser Island, both of which are close to major navigation routes along the Queensland coastline. Australia could certainly argue that it would be justified in seeking to have the IMO, or some other international forum, recognize the special status of the maritime areas adjacent to these sites in order to minimize the potential for pollution damage to the coastal and marine environment.

3. Shipment of Hazardous Wastes and Goods


During the past decade, states and commentators have expressed increasing concern over the transboundary movement of hazardous wastes, goods and materials. The adoption of the 1989 Basel Convention on the Transboundary Movement of Hazardous Wastes and their Disposal [FN180] represents one response to this concern. The intent of the Convention is to regulate the export of such wastes and to ensure that importing states have appropriate mechanisms in place to dispose of these hazardous wastes upon their arrival. [FN181] In addition to the Basel Convention, some states have designed other regional initiatives to control, and in some cases actually to *614 prohibit, the export of hazardous materials. [FN182] Although these conventions have had an indirect impact upon the freedom to transport certain cargoes at sea, they have not sought to control the freedom of navigation of those vessels engaged in transporting the materials. Beyond a variety of IMO codes dealing with the transportation of "dangerous goods," [FN183] there is very little international law that actually regulates vessels carrying hazardous cargoes. UNCLOS contains some specific provisions, [FN184] but these are not comprehensive and only refer back to existing international standards. The most specific provision, article 23, provides that "[f]oreign nuclear-powered ships and ships carrying nuclear or other inherently dangerous or noxious substances shall, when exercising the right of innocent passage through the territorial sea, carry documents and observe special precautionary measures established for such ships by international agreements." [FN185] This provision, however, does not authorize the coastal state to prohibit passage by vessels carrying certain inherently dangerous cargoes if they meet the standards of existing international agreements.
Whether coastal states can actually impair the freedom of navigation of vessels carrying inherently dangerous cargoes has been a matter of some debate in the Asia Pacific in recent years. [FN186] These concerns were vividly demonstrated during the 1992 voyage of the Japanese-registered Akatsuki Maru. The vessel carried plutonium from Japanese nuclear power plant waste that had been reprocessed in Europe. [FN187] The vessel traveled from Europe, around the Cape of Good Hope, through the Indian Ocean to the south of Australia, and then north through the Tasman Sea between Australia and New Zealand into the Pacific and to Japan. [FN188] Several states in the region prohibited access to their territorial seas and EEZs due to their concerns about potential environmental devastation if the vessel became involved in a maritime *615 incident. [FN189] Indonesia, Malaysia and Singapore also opposed the vessel's passage through the Straits of Malacca and Singapore. [FN190] Despite these protests and apparent closure of some navigation routes, the Akatsuki Maru completed its voyage. The incident, however, clearly demonstrated that coastal states are very concerned about the potential environmental impact of a maritime incident involving vessels carrying such a hazardous cargo. Van Dyke has argued that the voyage seriously breached existing standards of international environmental law, including failures adequately to consult and inform other states of the voyage, to conduct an environmental impact assessment of the voyage, or to prepare an emergency response action plan in case of a maritime incident. [FN191] It does not appear, however, that the vessel directly breached any conventional law regulating the transboundary movement of hazardous wastes. [FN192]
The Akatsuki Maru's voyage highlighted a gap in the law of the sea governing the transport of hazardous waste and goods. [FN193] It also demonstrated that, if the perceived environmental risk of a vessel carrying a certain cargo is too great, some states will not allow passage through their territorial sea, including the waters of an international strait, or even their EEZ. It is unclear whether these restrictions are valid under the law of the sea. [FN194] Subject to article 23, states may enact laws that could regulate passage of vessels carrying hazardous cargoes within the territorial sea. [FN195] These laws may not, however, deny the right of innocent passage. [FN196] Regulating *616 states could argue that the transportation of such a hazardous cargo could itself qualify as noninnocent passage under the terms of article 19. Although the environmental risk of such a voyage may be high, UNCLOS only recognizes a voyage to be noninnocent if an "act of wilful or serious pollution contrary to this Convention" occurs. [FN197] UNCLOS, therefore, does not allow for a proactive suspension of passage because of the risk of pollution. [FN198] Indeed, article 23 clearly anticipates that vessels carrying noxious substances can engage in innocent passage. [FN199]
Although there can be no denying that a maritime accident involving a cargo of plutonium poses a substantial environmental risk to a coastal state, [FN200] unilateral responses by states to this problem will only create conflict in an uncertain area of the law. International environmental law imposes some general obligations upon those states responsible for the shipment of such cargoes, but it may not prohibit these shipments. [FN201] The voyage of the Akatsuki Maru will not be an isolated one; Japan has plans for more voyages. [FN202] Notwithstanding the provisions of the Basel Convention, international law still permits the transboundary movement of hazardous wastes. At present there does not seem to be any international movement to prohibit the shipment of such cargoes. [FN203] At the regional level, the South Pacific Forum states are considering the adoption of a convention dealing with the import and control of transboundary movement and management of hazardous *617 waste. [FN204] If this initiative is successful, it will place further limitations on traditional navigational freedoms.

C. International Straits


Reference has already been made to some of the problems that have arisen in implementing the transit passage regime for international straits. [FN205] The difficulties are due to the ambiguity and uncertainty of some of the provisions found in part III of UNCLOS and to the substantial variations in state practice. Perhaps part III's greatest fault is its failure to define straits used for international navigation. No objective criteria exist to measure the volume of traffic that must pass through a strait before it qualifies as one used for international navigation. The standard often referred to comes from the Corfu Channel case. [FN206] The International Court of Justice decided that case nearly fifty years ago, and the law on what constitutes an international strait has not advanced since.
One of the most debated aspects of the Corfu Channel ruling is its functional test. [FN207] The number of straits within the Asia Pacific used for international navigation and the potential for variable interpretations between coastal and maritime states as to whether the transit passage regime applies within those straits makes this an important issue in the region. Including a list of recognized international straits in UNCLOS could have resolved this uncertainty. [FN208] Although this would have proved helpful, changes in the status of some straits due to adjustments of navigation routes could have created difficulties. A more practical suggestion may have been for the IMO, in cooperation with strait states and maritime states, to designate international straits.
The lack of certainty about which straits fall within the article 38(1) exception for straits adjacent to a route of similar convenience through either the high seas or the EEZ presents a related problem. Alexander has listed a number of straits within the Asia *618 Pacific which may fall within this category, [FN209] but the classification of routes would have been disputed [FN210] because of the potential for variable interpretations as to what routes are of "similar convenience with respect to navigational and hydrographical characteristics." [FN211]
Although UNCLOS created a new regime of transit passage, it failed fully to articulate how much control a strait state can exercise over navigation. Article 42 details the extent to which a coastal strait state can enact relevant laws and regulations. [FN212] As a matter of state practice within the region, however, the range of controls that coastal strait states impose upon vessels passing through an international strait varies greatly. [FN213] State control of warship passage forms the basis for many of the varying approaches to international straits. [FN214] Once again, given the great sensitivity and potential for dispute that can exist over a maritime power's right to send its warships and submarines through international straits, [FN215] it is remarkable that UNCLOS did not determine this matter definitively. The presence of both the U.S. and Russian fleets in many parts of the Asia Pacific [FN216] makes this a particularly volatile issue.
Given the sensitivities of international navigation through straits bordered by more than two states, it is surprising that the navigational and other issues in straits management within the region have not been subject to more agreements. Some reference has already been made to specific practices adopted in the case of the Straits of Singapore and Malacca, perhaps the most important straits within the region. [FN217] The practice adopted in Torres Strait *619 between Australia and Papua New Guinea provides additional insight. Torres Strait was recognized as an international strait even before the adoption of the transit passage provisions of UNCLOS. [FN218] The large areas of the strait which fell within the territorial sea of either Australia or Papua New Guinea and the volume of international shipping that passed through the area were the primary reasons for this recognition. [FN219] In addition, the 1978 Torres Strait Treaty (Treaty) between Australia and Papua New Guinea recognized the international status of the strait. [FN220] Therefore, Torres Strait's status as an international strait had been relatively uncontroversial. [FN221]
The navigational freedoms that the Treaty grants to both Torres Strait islanders and Papua New Guineans to move within the "Protected Area" have, however, presented some difficulties. [FN222] Within this area, the Treaty protects the traditional activities and lifestyles of indigenous inhabitants. Traditional fishing receives preference over commercial fishing, and the Treaty permits travel between the islands of either state without hindrance or customs control. [FN223] The enforcement of Australian quarantine and immigration laws has also created difficulties as a result of the ease of movement between the islands on either side of the border and the uncertainties about the full extent of the rights granted to indigenous inhabitants within the Treaty area. [FN224] Although the Torres Strait Treaty acknowledges the strait's international status and provides for freedom of navigation and free movement of indigenous peoples, Australia has become increasingly concerned about environmental protection in the strait. To that end, there has been some *620 debate over whether a compulsory pilotage regime should apply within Australian waters of the strait. [FN225] As already noted, a voluntary pilotage scheme is currently in place within Torres Strait even though concerns over compliance remain. [FN226] Under these circumstances, Australia could assert before various international fora that the navigational conditions within parts of Torres Strait and the sensitivity of the environment require either the recognition of a compulsory pilotage regime or the implementation of additional measures to control navigation. Torres Strait is an example of one strait within the region where there has been relatively little dispute over the rights of foreign vessels to pass through the strait. [FN227] Although other factors undoubtedly contributed to the negotiation of the Treaty, it provides an example of how strait states can work cooperatively to reach agreement on issues of strait management.

D. Archipelagic Navigation


The Asia Pacific contains "the largest concentration of geographic archipelagoes anywhere;" as a result, it has the "largest number of actual and potential claimants for archipelagic status under part IV of UNCLOS." [FN228] During the negotiation of the Convention, states such as Indonesia and the Philippines were at the forefront of the archipelagic regime's creation. [FN229] It is not surprising, therefore, that these two states have made substantial gains under UNCLOS. [FN230] Papua New Guinea and the Solomon Islands have also benefitted substantially from the recognition of archipelagic status. [FN231] These archipelagic states have gained access to large additional areas of seabed and water column for natural resource exploitation. The sovereignty of archipelagic states extends to their "archipelagic waters, regardless of their depth or distance *621 from the coast," [FN232] which raises important implications for the exercise of navigation rights within archipelagic waters.
The recognition of the new archipelagic regime raises several important navigation issues. States entitled to claim archipelagic status must be identified. Due to the vast areas of water, many of which previously would have been considered high seas, over which archipelagic states can potentially assert claims, the validity of each claim must be analyzed carefully. UNCLOS restricts archipelagic designation to "states constituted wholly by one or more islands which form an intrinsic geographical, economic and political entity." [FN233] For qualifying states, boundaries "are determined by drawing a series of straight archipelagic baselines connecting the islands." [FN234] Although Indonesia and the Philippines supported the archipelagic state concept during negotiations and easily met the requirements, other states have had greater difficulty. [FN235] The application of part IV to "separated but politically-connected groups of islands has been questioned." [FN236] The issue of whether the baselines depart from the general configuration of the archipelago and the method for drawing baselines to certain fringing reefs and low-tide elevations have presented problems. [FN237]
*622 In addition to these issues, a number of variables could affect the validity of established archipelagic baselines. Given the political nature of archipelagic states, the potential for secessionist groups on one or more islands successfully to break away and declare independence always exists. [FN238] Some islands may also be granted self-determination in a manner that would have consequences under part IV of UNCLOS. [FN239] A further potential development is the effect that sea-level rise may have upon the entitlement of archipelagic states to rely upon certain basepoints. [FN240]
Within the confines of its archipelagic baselines, an archipelagic state has jurisdiction over shipping in much the same way a coastal state enjoys such controls within its territorial sea. UNCLOS confers a right of innocent passage upon vessels within these archipelagic waters, and the archipelagic state has the same rights and duties as coastal states do in regard to innocent passage in the territorial sea. [FN241] One important distinction is that coastal states can suspend the right of innocent passage to preclude weapons exercises in their territorial seas whereas UNCLOS makes no clear mention of the same right in archipelagic waters. [FN242] It has already been noted that although the innocent passage regime maintains the ability of vessels to enjoy navigation rights, it has increasingly recognized legitimate state interests in controlling certain aspects of that navigation. [FN243] Adopting a complete innocent passage regime within archipelagic waters, therefore, has the potential to impose substantial limitations on vessels navigating through the archipelago en route to their port destinations.
As a compromise, UNCLOS recognized transit passage rights in specially designated sea lanes within the archipelago, known as *623 "archipelagic sea lanes passage." [FN244] Archipelagic states have the right to designate archipelagic sea lanes. [FN245] In cases where the state has not designated such sea lanes, archipelagic sea lanes passage may be exercised through "routes normally used for international navigation." [FN246] When the archipelagic state designates sea lanes, UNCLOS suggests that the state refer its proposals for such sea lanes to "the competent international organization with a view to their adoption." [FN247] Sea lanes should include "all normal passage routes used as routes for international navigation" and "all normal navigational channels." [FN248] To date, no state has designated an archipelagic sea lane, resulting in debate and uncertainty over which waters the rights of archipelagic passage may be exercised. As nothing requires the archipelagic state or the IMO to designate routes normally used for international navigation, the classification presents an area of potential dispute between archipelagic states and user states. This has considerable significance because a vessel can only exercise the right of sea lanes passage within a fifty-nautical-mile corridor; [FN249] the right of innocent passage applies outside of this zone. [FN250]
The designation of sea lanes through archipelagic waters has proved to be a difficult issue since the conclusion of UNCLOS. [FN251] This has partly been due to the designation and approval process established in article 53 which suggests the involvement of the IMO. [FN252] Since 1991 Indonesia has been engaged in negotiations *624 with the IMO over the designation of sea lanes, [FN253] but they have yet to reach a decision. In 1994 Indonesia announced that it was only considering the designation of primarily north-south routes through the archipelago. [FN254] Given the extent of the Indonesian archipelago, this proposal is bound to raise concerns over adequacy and routing direction. The Philippines has yet to take any action to declare sea lanes. [FN255]
Another issue which has arisen is whether an archipelagic state could possibly prohibit passage through certain straits of the archipelago. In 1988 Indonesia closed Sunda and Lombok straits on a rotating basis to permit the Indonesian navy to engage in maneuvers. [FN256] This action drew responses from Australia, the United States, the United Kingdom, and West Germany. [FN257] Unfortunately, the UNCLOS provisions regarding an archipelagic state's ability to suspend passage through archipelagic waters are complicated by the fact that part IV of the Convention simply incorporates the transit passage regime and does not provide a comprehensive regime for navigation within archipelagic waters. [FN258]
There is also a need to distinguish carefully between a state's right temporarily to suspend innocent passage through archipelagic waters and passage through archipelagic sea lanes. UNCLOS, in effect, equates archipelagic sea lanes with the waters of an international strait through which transit passage is guaranteed. [FN259] Nevertheless, Indonesia's 1988 action indicates that the potential for varying interpretations of the right of archipelagic sea lanes passage exists. Indonesia's questioning of an Australian submarine's rights to pass through Sunda Strait in 1992 reinforced this perception. [FN260]
The Philippines' interpretation that the waters within its archipelagic baselines are historic and are, therefore, treated as internal waters through which there is no guaranteed right of navigation, *625 demonstrates a further difficulty with the archipelagic regime. Upon its ratification of UNCLOS in 1984, the Philippines lodged a "Declaration of Understanding" which sought to equate the Convention's concept of archipelagic waters with internal waters for navigation purposes. [FN261] This action contravened the Convention's clear recognition that the right of innocent passage limits archipelagic state sovereignty within archipelagic waters. [FN262] The Philippines' declaration was the subject of a number of protests from maritime states, and the Philippines subsequently indicated that it intended to bring its interpretation into harmony with the Convention. [FN263] Actions such as these have made the implementation of the archipelagic concept controversial since its inception. It is one current area of the law of the sea where coastal states' security interests and the navigational interests of maritime powers are in greatest conflict.

E. Exclusion and Security Zones


The question of whether coastal states have the capacity to declare maritime security or exclusion zones has also been the subject of debate during the twentieth century. [FN264] Although the establishment of military exclusion zones at sea during time of armed conflict has been a relatively common practice, [FN265] some states within the Asia Pacific region have proclaimed such zones during peacetime. [FN266] In some cases, these zones deal primarily with limitations placed upon freedom of navigation for warships. In other instances, claims by states to historic waters have had the effect of extending state sovereignty over internal waters, thereby restricting navigation rights. [FN267] The legality of many of these claims is questionable, highlighting the varying interpretations of UNCLOS.
States have also established security zones from time to time. Although UNCLOS does permit a coastal state to suspend the innocent passage of foreign ships temporarily, the suspension must *626 be without discrimination and "essential for the protection of its security." [FN268] On August 1, 1977, North Korea proclaimed a fifty-nautical-mile zone within which foreign military vessels are prohibited and civilian vessels may only navigate with prior approval. [FN269] This claim was the subject of protests from neighboring states. [FN270] China also claims a "Military Alert Zone" and "Military Exclusion Zone" in the Yellow Sea. [FN271] China expressly prohibits foreign vessels from entering these zones without prior permission. [FN272] In May 1990, Papua New Guinea declared a fifty-nautical-mile exclusion zone around Bougainville in response to rebellion and attempted secession on the island. [FN273] Australia protested that such a zone was unlawful beyond the territorial sea limit and Papua New Guinea eventually withdrew its claim. [FN274] This variety of state practice on the issues of exclusion and security zones demonstrates the fragility of accepted navigational freedoms when a coastal state determines that certain navigation within coastal waters is against its national interest.
Further illustrating the difficulty of balancing coastal state rights with the interests of states seeking to enjoy the freedom of navigation, Indonesia closed its territorial waters to a Portuguese-registered car ferry in 1992. [FN275] Early that year, peace activists announced their intention to journey to Dili, East Timor, on the Lusitania Expresso to raise concerns over human rights abuses in the Indonesian province. [FN276] The Indonesian authorities responded by announcing that Indonesian waters were closed to the Lusitania Expresso and that it should not attempt the planned voyage or seek to assert a right of innocent passage. [FN277] Despite this apparent closure of Indonesian territorial waters, the Lusitania Expresso did attempt to enter Indonesian waters on March 11, 1992, but it *627 turned back without further incident after a request to leave the area. [FN278] Whether the Lusitania Expresso was about to engage in an act of non-innocent passage through Indonesian territorial sea is debatable. There is strong evidence to suggest that all those on board the vessel did not have appropriate immigration permits to land at Dili. [FN279] Of greater concern, however, was Indonesia's unilateral decision to close its territorial waters to the Lusitania Expresso even before the vessel commenced its voyage. This incident demonstrates that, although the right of innocent passage is generally well respected, considerable potential for differing interpretations of the content of the right remains, particularly when national security is at stake. [FN280]
F. Piracy and Sea Robbery


Piracy and sea robbery are a final matter of concern for navigation within the region. Piracy includes illegal acts of violence or detention which occur on the high seas, [FN281] while sea robbery involves illegal acts of robbery at sea occurring within the territorial jurisdiction of any state. [FN282] Although these crimes at sea are not often associated with the late twentieth century, the Achille Lauro incident in 1985 reminded the international community of the need for continued vigilance against such activities. [FN283]
In the Asia Pacific there have been a number of incidents in recent years which suggest that the problem of piracy and sea robbery is not under complete control. A number of piracy and armed robbery incidents in the Straits of Malacca during the early 1990s *628 highlighted this problem. [FN284] In response to these attacks, the strait states of Indonesia, Malaysia and Singapore sought the IMO's cooperation in instituting patrols of the waters of the strait. [FN285] The vast majority of these incidents, however, occur beyond the territorial sea, threatening a wide range of shipping. [FN286] Although domestic unrest may explain some of these incidents, they often appear to be clear attempts at robbery in which the perpetrators use armed force to either "hijack" vessels or to overpower the crew and engage in theft. [FN287] At present, it is unclear what obligations, if any, UNCLOS imposes upon a coastal state to ensure the safety of navigation through the territorial sea. These incidents raise important questions about the safety of seafarers, passengers and goods, and about state responsibility. [FN288] Though principles of state responsibility will apply, [FN289] these principles may not go so far as to impose an obligation upon coastal states to actively protect foreign vessels from such danger. A joint initiative by Indonesia, Malaysia and Singapore in 1992 to establish more comprehensive patrols of the straits seems to have had some effect in controlling the problem within that area. [FN290] In addition, the IMO convened a working group in 1993 to consider the increased incidents of piracy and armed robbery against ships in the Malacca Strait area. [FN291] These events highlight the concern for sea robbery, even within one of the world's busiest shipping lanes.

III. The Future for Navigation in the Asia Pacific


The entry into force of the 1982 United Nations Convention on the Law of the Sea brings to an end one of the most extensive and ambitious exercises in international law making since the commencement of the United Nations era. The promise which UNCLOS held in its expanded provisions dealing with innocent *629 passage and in the adoption of the transit passage and archipelagic sea lanes passage regimes, however, has not yet been met. Uncertainty over the future of the Convention between 1982 and 1994 has been the primary cause of this failure. During this period many powerful maritime states indicated ambivalence towards UNCLOS. Some indicated that the Convention's entry into force was unnecessary for the acceptance of some of the above provisions as part of customary international law. [FN292] States which had ratified the Convention, however, indicated that they might not be prepared to grant nonparties the rights UNCLOS conferred upon their vessels unless those states also ratified the Convention. [FN293] Some of the navigation incidents which occurred in the Asia Pacific during this time reflected this debate between parties and non-parties to UNCLOS. Following the Convention's entry into force in 1994 as a result of the U.N. sponsored agreement to modify some of the Convention's original deep seabed mining provisions, [FN294] most observers expect that many states will eventually ratify UNCLOS. [FN295] This development is to be welcomed, not only because it will bring greater certainty to the law of the sea, but also because it may resolve some of the uncertainties surrounding its interpretation and application to navigational rights, duties and freedoms between coastal and maritime states. This will particularly be the case with concepts that UNCLOS created, such as the regimes of transit passage and archipelagic sea lanes passage.
Notwithstanding the expectation that comes with the eventual entry into force of the Convention, this Article has sought to demonstrate that a number of very important navigational issues continue to confront the regime. In the period between its negotiation and eventual entry into force, state practice with respect to the ability of coastal states to suspend innocent passage, the assertion of archipelagic claims, the closure of archipelagic straits, and the *630 regulation of vessels engaged in navigation has varied significantly. In other instances, some states have claimed or asserted rights which go far beyond that which the Convention provides. Not all state practice, however, has been at variance with UNCLOS. Indonesia, Malaysia and Singapore have been able to adopt workable measures to control shipping through the Straits of Malacca and Singapore. In conjunction with international organizations, states have also sought to implement navigational controls that provide greater protection for the marine environment. The expansion of international environmental law and the increased global concern for the protection and preservation of the marine environment is another dynamic which has been at play since 1982. UNCLOS reflects some of these concerns. Debate over the declaration of VTS, compulsory pilotage, and special areas shows that states within the Asia Pacific seek to protect the marine environment and that an impact upon navigational rights and freedoms is inevitable. The concerns expressed over navigation by vessels carrying hazardous cargo, whether it be through the high seas, the EEZ, or the territorial sea, has also highlighted significant deficiencies in the existing navigation regime. This is one area where customary international law may develop a response beyond that provided for in UNCLOS. [FN296]
Although this study has concentrated on navigational issues in the Asia Pacific, the problems which confront the region are similar to those faced in many others. The law of the sea and international environmental law are becoming increasingly entangled, resulting in the erosion of traditional navigational freedoms to allow coastal states to exert greater control over the protection of their marine and coastal environment. In addition, there are a number of very sensitive navigational routes within the Asia Pacific through which large volumes of traffic pass that have strategic significance for states within the region and for naval powers who utilize these routes. Finally, the Asia Pacific is also facing the safety and environmental problems which arise from aging fleets and inadequately trained crews. Although UNCLOS advances the law of the sea dealing with navigation, a number of other important environmental, legal and political factors remain at play in developing a legal regime that ensures respect for both the coastal *631 state's right to control certain aspects of navigation within its adjacent waters and the freedom of navigation enjoyed by maritime states. The reconciliation of these two rights will continue to cause controversy. The Asia Pacific promises to be an area where these controversies will continue despite the entry into force of UNCLOS.
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